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VEMORANDUM AND ORDER

RONALD R LAGUEUX, Chief Judge.

This matter is before the Court on objections to the Report
and Recomrendation of United States Magi strate Judge Robert W
Lovegreen issued on Novenber 3, 1995 regarding the

di squalification of counsel®. The nmmgistrate judge considered

'According to Rule 72(a) of the Federal Rules of Givil
Procedure, the determ nation of a nondispositive notion by a
magi strate judge should be entered in the formof an order.

A notion to disqualify counsel is nondispositive of the
l[itigation. Kanyr AB v. Kanyr Inc., No. 91-cv-0453, 1991 W
246465, at *1 (N.D.N. Y., Nov. 20, 1991). Since, in the present
case, a Report and Reconmendation was issued, the Court wll




notions to disqualify counsel in two cases. In Gay v. Rhode

| sl and Departnent of Children, Youth and Famlies, C. A No. 94-

0257L, the Rhode Island Attorney General noved on behal f of
defendants to disqualify plaintiffs attorney, Paul Foster
("Foster"), on the basis of both concurrent and successive

conflicts of interest. In the case of Cardin v. D Amari o Rossi,

C. A No. 94-0254L, plaintiff sought to disqualify the Attorney
Ceneral's office fromrepresenting defendants due to a concurrent
conflict of interest. The magistrate judge granted the notion to
disqualify plaintiffs' attorney, Foster, in Gray. The notion to
disqualify the Attorney Ceneral's office in Cardin was deni ed,

but it was recommended by the magistrate judge that the Attorney
Ceneral's office withdraw fromrepresenting Cardin in a matter in
Rhode Isl and Superior Court.

Plaintiffs in Gay objected to their attorney, Foster, being
disqualified. Cardin did not object to the magistrate judge's
rulings but the Attorney General objected in Cardin to the
magi strate judge's recomrendation that his office cease to
represent Cardin in Superior Court.

For the reasons set forth below, the Court reverses the
magi strate judge's order disqualifying Foster in Gay, and
remands the matter for further consideration. The Court affirns
the magi strate judge's order denying Cardin's notion to

disqualify the Attorney Ceneral's office fromrepresenting

consider it an order and regard the objections filed as appeal s.



defendants in Cardin, since there was no objection to that
ruling. But the Court reverses the magi strate judge's suggestion
that the Attorney CGeneral's office withdraw fromrepresenting
Cardin in Superior Court.
|. Facts

The two underlying cases, which have been consolidated for
di scovery purposes only, involve civil rights actions against the
Rhode Island Department of Children, Youth and Fam lies ("DCYF")
and officers thereof. The twenty-six plaintiffs in Gay and
Cardin are all current or forner enployees of the Rhode Island
Trai ning School, a division within DCYF. They allege that secret
i nvestigations undertaken by DCYF, and the use of the Child Abuse
Net wor k Tracki ng System (" CANTS") program violate their rights
as secured to themby the First, Fifth, Ninth, and Fourteenth

Amendments to the United States Constitution, as well as state

I aw.
As previously indicated, notions to disqualify counsel were
made in both cases. In Gay, the Attorney Ceneral noved to

disqualify plaintiffs' attorney, Foster because he currently
represents the Rhode |sland Board of Registration for

Pr of essi onal Engi neers and the Rhode Island Board of Registration
for Professional Land Surveyors (the "Boards"). He does this on
a part-time contract basis, while maintaining a private | aw
practice. The Attorney General contends that by working for the
Boards, Foster is representing the State of Rhode Island, thereby

produci ng a concurrent conflict of interest because Foster is



representing parties adverse to the "State" in Gay. Plaintiffs
argue that Foster represents the Boards and not the State. They
note that the Boards have the ability to hire and fire their own
| egal counsel, and that by statute, Foster is not paid with tax
noney, but rather with funds collected by the Boards from
licensees. See RI. CGen. Laws 88 5-8-20(c), 5-8-23(b) and 5-8.1-
4(h)(1995). For these reasons, they maintain that he should not
be considered an attorney for the State for purposes of this
case.

The Attorney Ceneral also contends that Foster was provided
with confidential information in the 1980's when he was an
attorney on the DCYF payroll, and that a conflict exists between
his earlier representation of DCYF and his current representation
of parties adverse to that agency in a substantially rel ated
matter. Foster denies having had access to any confidenti al
information related to this case as a result of his former
enpl oyment with DCYF. Consequently, plaintiffs argue that no
successive conflict of interest exists. Finally, the Attorney
Ceneral attenpts to disqualify Foster based on the possibility
that the Attorney General may call himas a witness in Cardin.?

The magi strate judge granted the notion to disqualify
Foster, finding that Foster represents the State through his

representation of the Boards. He held that representing the Gay

Al t hough this argunent was considered by the magistrate
judge, it is not an issue here because the cases have been
consolidated only for discovery purposes and will be tried
separately. Cardin is represented by another |awer.
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plaintiffs against DCYF, an agency of the State, constitutes a
conflict of interest under Rule 1.7 of the Rhode |sland Rul es of
Prof essi onal Conduct.® Consequently, the nagistrate judge did
not reach the issue of whether Foster had been privy to any
confidential information as an attorney for DCYF that m ght be
rel evant to the current case agai nst DCYF, and whether, as a
result, there was a violation of Rule 1.9 or Rule 1.11.°
Plaintiff in Cardin noved to disqualify the Attorney Ceneral
fromrepresenti ng DCYF based on the fact that the Attorney

Ceneral is concurrently representing himas a defendant in

Rule 1.7. Conflict of Interest: General Rule.

(a) A lawer shall not represent a client if the
representation of that client will be directly adverse to anot her
client, unless:

(1)the | awyer reasonably believes the representation wll

not adversely affect the relationship with the other

client; and

(2) each client consents after consultation.

Rul es of Professional Conduct (1995).

‘Rule 1.9. Conflict of Interest: Former Client. A |awer
who has fornerly represented a client in a matter shall not
t hereafter:

(a)represent another person in the same or a substantially
related matter in which that person's interests are materially
adverse to the interests of the former client unless the forner
client consents after consultation; or

(b) use information relating to the representation to the
di sadvantage of the forner client except as Rule 1.6 or Rule 3.3
woul d permt or require with respect to a client or when the
i nformati on has becone general ly known.

Rhode Island Rul es of Professional Conduct (1995).

Rul e 1.11. Successive Government and Private Enpl oynent.

(a) Except as | aw may ot herw se expressly pernmit, a | awer
shall not represent a private client in connection with a matter
in which the | awer participated as a public officer or enpl oyee.
Rhode Island Rul es of Professional Conduct (1995)
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Dondero v. D Amario Rossi, C.A. No. 91-6638, a case in Rhode

| sl and Superior Court. It should be noted that Cardin is being
sued only in his official capacity as a state official in the
Dondero matter, thus, the State of Rhode Island is the real

defendant. See WIl v. Mchigan Dept. of State Police, 491 U S

58, 71 (1989) (suit against a state official in his or her
official capacity is a suit against the state itself). The

magi strate judge ruled that the Attorney CGeneral could represent
the defendants in Cardin (which was not appeal ed) but recommended
that the Attorney General withdraw fromrepresenting Cardin in
Dondero. The Attorney Ceneral objects to the recommendati on part
of that ruling because he asserts that he is required by state
law to represent Cardin and all the other defendants being sued

in their official capacity in Dondero. See R 1. Gen. Laws § 42-

9-6 (1993) and § 9-31-6 (1985).° In addition, the Attorney

°§ 42-9-6 states in part:

[ T] he attorney general, whenever requested,

shall act as the legal adviser of . . . all
state boards, divisions, departnents, and
conmi ssions and the officers thereof. . . and

shal | appear for and defend the above-naned.

. boards, divisions, departnents,
conmi ssi ons, comm ssioners, and officers, in
all suits and proceedi ngs which may be
brought against themin their official
capacity.

R1. CGen. Laws 8§ 42-9-6 (1993)

§ 9-31-6 provides in part:
In any action pursuant to this chapter
agai nst the state of Rhode Island, the
attorney general, or any assistant attorney
general authorized by him shall represent
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Ceneral points out that separate attorneys within his office are
handling the two cases, and there has been a "wall" effectively
pl aced between the attorneys involved. |In addition, the Attorney
CGeneral notes that Cardin previously considered hiring private
counsel to represent himin the Dondero case until he discovered
that the State would not pay for his private representation. For
this reason, and because Cardin's notion was filed after the
Attorney Ceneral noved to disqualify Foster in Gray, the
magi strate judge was suspicious of Cardin's notives for seeking
di squalification of the Attorney General's office in this case.
Utimately he denied the notion but suggested that the Attorney
Ceneral's office withdraw fromrepresenting Cardin in Dondero.
1. Standard of Review

A notion to disqualify counsel is a nondispositive notion.

Kanyr AB v. Kanyr, Inc., No. 91-cv-0453, 1991 W 246465, at *1

(N.D.N.Y Nov. 20, 1991). A district judge has the authority to
reconsi der a magi strate judge's order on any pretrial,

nondi spositive matter where it has been denonstrated that the
order is clearly erroneous or contrary to law. 28 US.C. §
636(b) (1) (A (1994). Federal Rule of Civil Procedure 72(a)
applies the statute by providing that the district judge to whom
a case is assigned shall consider any objections to a magistrate
judge's order on a pretrial, nondispositive matter, and shal

nodi fy or set aside any portion of the order found to be clearly

the state in such action.
R1. Gen. Laws § 9-31-6 (1985)
7



erroneous or contrary to law. See also Local Rules 32(b).

The Suprene Court has held that a finding is clearly
erroneous when a court "on the entire evidence is left with the
definite and firmconviction that a m stake has been conmtted."

United States v. United States Gypsum Co., 333 U. S. 364, 395

(1948). In other words, if two interpretations of the evidence
are perm ssible, then a court's choice of one cannot be clearly

erroneous. United States v. Cruz Jinenez, 894 F.2d 1, 7 (1st

Cir. 1990).
I11. Analysis

This Court has adopted the Rul es of Professional Conduct of
t he Rhode Island Suprenme Court as the standard of conduct for al
attorneys practicing before this Court. Local Rules 4(d). The
Rhode Island Suprenme Court adopted the Rul es of Professional
Conduct (the "Rules") in Novenber 1988, as the ethical standard
for attorneys practicing law in Rhode Island, follow ng the
adoption of the Mddel Rules of Professional Conduct by the
Ameri can Bar Association in 1983. Although the Rhode Island
Rul es nodify certain aspects of the Mddel Rules, they are, for
the nost part, substantially identical. Therefore, case |law from
ot her jurisdictions concerning the Mddel Rules, or variations
thereof, is highly instructive on matters of first inpression in
this jurisdiction.

Di squalification notions serve to protect the |egal
prof ession fromethical violations that shake the public’s

confidence in the | egal profession, and al so serve to preserve



the dignity of the judicial process. However, unless the
underlying judicial process will be tainted by an attorney's
conduct, courts should be reluctant to grant disqualification

noti ons. Board of Educ. of New York v. Nyquist, 590 F.2d 1241,

1246 (2nd Cir. 1979).

Furthernore, a court must respect the client's right to
retain the attorney of his or her choosing. Therefore, "[c]ourts
must bal ance two conpeting interests when deciding a notion to
di squalify another party's attorney: (i) the client's right of
choosing an attorney and (ii) the protection of the integrity of

the judicial process”™ Polyagro Plastics, Inc. v. G ncinnati

Ml acron, Inc., 903 F. Supp. 253, 256 (D.P.R 1995). It is also

necessary that the court remain skeptical of disqualification
noti ons because of the increasingly strategic manner in which

they are used. Estrada v. Cabrera, 632 F.Supp. 1174, 1175

(D.P.R 1986).
I n addition, when deciding a notion involving the potenti al
di squalification of a governnmental |awer, additional factors
nmust al so be considered. The Rhode Island Rules, and Rule 1.11
in particular, attenpt to avoid discouraging |awers from
pur sui ng government practice.
[ T] he rul es governing | awyers presently or fornerly
enpl oyed by a government agency shoul d not be so
restrictive as to inhibit transfer of enploynent to and
fromthe governnent. The governnent has a legitimte
need to attract qualified lawers as well as to
mai ntai n high ethical standards.
Rul es of Professional Conduct Rule 1.11 cnt. (1995); see also

Laker Airways Ltd. v. Pan Am Wrld Airways, 103 F.R D. 22, 28
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(D.D.C. 1984).

Nonet hel ess, governnmental attorneys are subjected to nore
exacting standards than attorneys in private practice.
Appropriately, there exists a concern that governnental attorneys
will take confidential information fromtheir governnment practice

and use it privately to foster their own interests. See United

States v. Ostrer, 597 F.2d 337, 340 (2nd G r. 1979).

Governnmental attorneys are also generally held to a higher
standard because of the fact that their position within the
government lends itself to publicity and notoriety. "[T]heir
conduct nust be even nore circunspect than the conduct of private
attorneys because governnment attorneys are 'invested with the

public trust and because they are nore visible to the public.

State of New Jersey v. Irizarry, 639 A 2d 305, 315 (N. J. Super.

Ct. App. Div. 1994)(citing In re opinion No. 569, 511 A 2d 119,

122 (N.J. 1986)).
A. Disqualification of Attorney Foster in Gay

The Attorney Ceneral's notion to disqualify Foster is based
primarily upon Rule 1.7. It is clainmed that by representing the
Boards, he is representing the State and is now suing the State
by representing the Gray plaintiffs.

The magi strate judge accepted this argunent and held that
Rule 1.7 applied to Foster. According to the nagistrate judge,
as counsel to the Boards, Foster's "client" is really the State
of Rhode Island. Consequently, as counsel to the plaintiffs in

Gray, Foster is representing clients directly adverse to the

10



State, a current client, without that client's consent.

The magi strate judge's finding that the Boards are agencies
of the state is sound. The Rhode Island Admi nistrative
Procedures Act, R 1. Gen. Laws § 42-35-1 et. seq., defines an
agency as "each state board, comm ssion, departnent, or officer,
other than the legislature or the courts, authorized by law to
make rules or to determ ne contested cases...” RI. Gen. Laws §
42-35-1(a) (1993). The Board of Registration for Professional
Engi neers has the statutory authority to adopt and amend byl aws
and rul es of procedure, R 1. Gen. Laws 8 5-8-8(a)(1) (1995), as
wel | as issue orders and subpoenas for limted purposes. RI.
Gen. Laws § 5-8-8(b)(1995). In addition, under R 1. Gen. Laws §
5-8-3(c) (1995), the nenbers of the Board are subject to the
Rhode | sl and Code of Ethics. See R 1. Gen. Laws 8§ 36-14-1 et.
seq. (1990).

Simlarly, the Board of Registration for Professional Land
Surveyors is "authorized in the nane of the state to apply for
relief by injunction” to enforce the lawrelating to | and
surveyors, RI. Gen. Laws 8§ 5-8.1-4(f) (1995), and has been
granted the authority to nake rules and regul ati ons on that
subject matter. R 1. Gen. Laws § 5-8.1-4(b)(1) (1995).

Finally, although Foster is not paid for his services with
state tax noney, he is paid with state funds since the Boards
have the authority to collect the fees that are used for their
operations pursuant to state statute. See RI. Gen. Laws 8§ 5-8-

20(c) and § 5-8-23(b) (1995).
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However, the fact that the Boards are arns of the state does
not necessarily nean that the "State" itself is Foster's client
when he represents them In short, the key issue here is whether
Foster is representing the "State" under Rule 1.7 when he works
for the Boards.

Al t hough | awyers representing governnental agencies are
subject to the Mddel Rules, the State has distinct and sonetines
di vergent interests that nay nmake applications of the Rules nore
difficult than in cases involving only private clients. Thus,
ascertaining who the client really is can be a conplex affair
when a governnental entity is involved. The definition of
“client” may differ depending on whether the | awer is
representing an individual or an agency, and whose interests are
bei ng served by the | egal advice.

When dealing with ethical principles, . . . we cannot

paint with broad strokes. The lines are fine and nust

be so marked. (Gui deposts can be established when

virgin ground is being explored, and the conclusion in

a particular case can be reached only after a

pai nst aki ng anal ysis of the facts and precise

application of precedent. Nyquist, 590 F.2d at 1246

(quoting United States v. Standard Q1 Co., 136 F. Supp.
345, 367 (S.D.N. Y. 1955)).

Thus, every disqualification notion, especially one involving a
governmental entity, requires analysis tailored to the specific
et hical dilenma presented by the circunstances. "The proper

di sposition of a notion to disqualify requires a careful

exam nation of the allegedly conflicting representations.”
Estrada, 632 F.Supp at 1176.

This is a question of first inpression under Rhode Island' s

12



version of the Model Rules, but some commentary does exist on the
subj ect of who the "client” is in a situation of this sort. At

| east four potential answers to the question have been set forth:
A | awyer representing a governnmental body represents (1) the
public interest, (2) the State as a whole, (3) the agency itself,
or (4) the head of the agency involved. Charles W Wl fram
Modern Legal Ethics 8§ 13.9.2 (1986). Usually the public interest

perspective is discarded as being too broad in scope, while the
agency head approach has been abandoned because it is too narrow.

See Report by the D.C. Bar Special Comm on Gov't Lawers and

Mbdel Rul es of Professional Conduct, 3 Wash. Law. 1, at 54

(Sept./Cct. 1988); Major Mchael J. Davidson, Yes Virginia, There

is a Federal Agency Attorney-dient Privilege, Fed. Bar News and

J., Jan. 1994, at 52. GCenerally, it is agreed that the nost
practical answer is either that the governnent or the agency

itself is the client. State Bar of Mnt. Ethics Comm Op.

940202, Mont. Law., My 1994, at 7.

Congress has taken the position that the entire governnent
is the client by the adoption of 18 U S.C. 8§ 205, which prohibits
an enpl oyee of the United States fromacting as an attorney for
anyone before any forumin which the United States is a party or
has a substantial interest in the matter. 18 U.S.C. 8§

205(a) (2) (1994).

The State of Rhode |sland, however, does not have a statute

prohi biting state enpl oyee | awers fromrepresenting individuals

or entities in a proceeding involving state interests. The Rhode
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| sl and Code of Ethics,(1990) only prohibits a | awyer from
representing a private client before the agency for which he or
she works or is a nenber. R 1. Gen. Laws 8§ 36-14-5(e)(2). The
statute does not expressly prohibit representation of an
i ndi vidual or entity before an agency with which the awer is
not associ ated, nor does it prohibit representation of a private
party in a matter in which the State has a substantial interest.
The District of Colunbia Bar Special Commttee on Governnent
Lawers and The Mbdel Rul es of Professional Conduct, the New York
State Bar Association, and the State Bar of Mntana Ethics
Comm ttee have all exam ned the issue of client identification
with regard to governnmental |awers. Al agree that the
appropriate rule should be that a | awyer representing a
governmental agency only represents that agency and not the

government as a whole. State Bar of Mint. Ethics Comm Qp.

940202, Mont. Law., May 1994, at 7; Report by the D.C._Bar

Special Comm on Gov't Lawers and the Mddel Rul es of

Pr of essi onal Conduct, 3 Wash. Law. 1, at 55 (Sept./Cct. 1988);

N.Y. State 447 (1976), 49 N. Y. St. Bar J., Jan 1977, at 77. This

limted consensus concluded that applying the Rules to the
"State" or government as a whole is too difficult, much |ike the
public interest approach, because of the w de reachi ng expanse of
governmental entities. Treating the whole governnent as the
client creates great difficulty in delineating the |Iines of

et hical standards with the result that governnental |awers would

essentially be "renoved fromthe strictures of many of the
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ethical rules.” Report by the D.C. Bar Special Comm on Gov't

Lawers and The Mbdel Rul es of Professional Conduct, 3 Wash. Law.

1, at 54 (Sept./Cct. 1988). Cdearly, the anmorphous nature of the
government chal |l enges the application of traditional ethical
concerns, such as defining the attorney-client privilege. As the
D.C. Bar Report noted "[t]he identification of one's client as
the entire governnent woul d rai se serious questions regarding
client control and confidentiality.” 1d. at 55. Thus,
restricting the definition of the client to the | awer's agency,
proves to be the nost appropriate answer for purposes of applying
t he Model Rules.

For exanple, in Coastal States Gas Corp. v. Departnent of

Enerqgy, 617 F.2d 854 (D.C.Cir. 1980), the Court exam ned the
attorney-client privilege in the context of an attorney
representing a governnmental agency. Although the Court
ultimately found that the docunents were not privil eged because
of a lack of confidentiality, the Court stated that "[i]t is
cl ear that an agency can be a client and agency |awers can
function as attorneys within the relationship contenplated by the
privilege. . . ." 1d. at 863.

This i ssue was exam ned again in the context of determning

the scope of the attorney-client privilege in United States v.

Anerican Tel. and Tel. Co., 86 F.R D. 603 (D.D.C. 1980). The

Court stated,

The problem therefore, is to determne the criteria by
which the identity of a Governnent attorney's "client”
is defined. The client clearly includes the attorney's
own agency. On the other hand, it would not include
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sonme ot her agency under all circunstances, because any
two agenci es can have conpatible or conflicting
positions depending on the matter involved. The
situation can be anal ogi zed to that of separate

cor porations having connections to each other. On that
anal ogy, if the two agenci es have a substanti al
identity of legal interest in a particular matter, the
attorneys for each agency can be treated as
representing both agencies jointly; if the agencies are
in conflict, comunications between counsel for the
agencies are not within the attorney-client privilege.
Id. at 617.

As the AT&T and Coastal States cases denonstrate, it is not

reasonable to assune, in all cases, that the State as an entity
is the client of a governnental |awer who works for only one
agency thereof when applying the Rules.

The Rhode Island Suprene Court's decision in Retirenment Bd.

of the Enployees’ Retirement Sys. of Providence v. City of

Provi dence, 666 A.2d 810 (R 1. 1995) is instructive. In that
case, the Court considered the question of whether the Retirenent
Board, an agency of the City of Providence, had the power to
appoint | egal counsel other than the city solicitor when its
interests conflicted with those of the City. The Court held that
in six cases the city solicitor would be unable to represent the
Retirement Board because of a conflict of interest under Rule
1.7. due to the fact that the Retirenent Board and the Gty had
adverse positions in these cases. 1d. at 813. Therefore, the
Court permitted the Retirement Board to retain outside counsel
for those cases despite an ordi nance that designated the city
solicitor as the attorney for the Retirenment Board. 1d. The
Court stated,

[h]ere, the Superior Court correctly found
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that there was a potential conflict of
interest in six specific cases wherein the
retirement board and the city were on
opposite sides or have adverse positions. 1In
those cases the city solicitor could not be
expected to properly represent both the
retirement board and the city. 1d.

The Rhode Island Suprene Court, therefore, recognized that in a
situation where governnment agencies are in conflict, the agency,
not the governnent as a whole, is to be regarded as the client.

The Retirenent Board case illustrates the potenti al

conflicts that can arise between different agencies within a
governmental entity, thereby requiring i ndependent

representation. |In that case, if the attorney hired by the
Retirement Board was deened to be an attorney for the entire
City, a conflict of interest would exist under Rule 1.7, the very
rul e that necessitated his appearance for the Board. 1In fact, if
t he governnental entity as a whole is the client, anytinme one
agency of governnent sues another an irreconcilable conflict
woul d arise under Rule 1.7. See Geoffrey C. Hazard, Jr. and W
W I liam Hodes, The Law of Lawyering: A Handbook on the Model

Rul es of Professional Conduct, 8 1.3:107, at n.4 (Supp. 1996).

This scenario denonstrates the absurdity that can result from
treating the entire governnent as the client of an agency | awer.
Consequently, this Court concludes that, as an attorney for
the Boards, Foster's clients for purposes of Rule 1.7 are the
Boards thensel ves, and not the State of Rhode Island. "A nore
restrictive rule would not only be totally unnecessary, but would

needl essly inhibit governnental agencies fromgetting needed
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representation on an individual case by case basis.” NY. State
447 (1976) 49 N.Y. St. Bar J., Jan. 1977, at 77. It is
i nperative, however, to recognize that disqualification notions
are |largely dependent upon the situations presented and nust be
deci ded on a case by case basis until the lawin this area is
further devel oped.

Al t hough an appearance of inpropriety may exist in allow ng
an attorney for a state agency to represent a private client
agai nst anot her agency of the state, the Suprenme Court of Rhode
| sl and has deci ded that the appearance of inpropriety is not a
sufficient basis for the disqualification of an attorney. In

Qivier v. Town of Cunberland, 540 A 2d 23, 27 (R I

1988) (quoting Sellers v. Superior Court, 742 P.2d 292, 300 (Ariz.

1987)), the Supreme Court held that the appearance of inpropriety
by itself is "sinply too slender a reed on which to rest a
di squalification order except in the rarest of cases." Al t hough
| awyers who work for the governnent are not beyond the reach of
the Professional Rules, in the instant case there is no
justification for stretching the application of Rule 1.7 based
sinply on appearances. Foster's representation of plaintiffs
agai nst DCYF and its officers in Gray clearly does not inpact his
relationship with his governnental clients, the Boards.

Simlarly, disqualifying Foster under Mddel Rule 1.7 would
not further the underlying purpose of that Rule. "Wile we
certainly do not condone violations of the Professional Rul es of

Conduct, neither will we rigidly or automatically disqualify
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attorneys where to do so would not neaningfully advance the

pur poses underlying Rule 1.7." Al exander Proudfoot PLC v.

Federal Ins. Co., No. 93-C 6287, 1994 W 110531, at *3 (N.D.111.
Mar. 30, 1994).

Rule 1.7 is grounded primarily upon the attorney's duty of
loyalty to his or her client. Loyalty requires that the | awer
be able to adequately represent the client’s interests, and do so
wi thout any interference. "Loyalty to a client is...inpaired
when a | awyer cannot consider, reconmend or carry out an
appropriate course of action for the client because of the

| awyer’s other responsibilities or interest. Rul es of

Prof essi onal Conduct Rule 1.7 cnt. Therefore, Rule 1.7 prevents
an attorney from accepting representation that is directly
adverse to a client, thus violating the trust of the client.

"The rul e agai nst representing adverse interests was designed to
prevent a dishonest practitioner fromconmtting fraud as well as
to prevent an honest practitioner from having to choose between
conflicting duties, or attenpting to reconcile conflicting

interests rather than enforcing a client’s rights to the full est

extent." Smiley v. Director, Ofice of Wrrkers Conpensati on

Prograns, 984 F.2d 278, 282 (9th Cr. 1993).

In this case, Foster represents the Boards and, as their
attorney, he owes thema strict duty of loyalty. Consequently,
Foster may not undertake any representation that would put himin
conflict with the interests of the Boards. Representing the

plaintiffs in Gay, however, does not put Foster in the position
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of having to choose anong the conpeting interests of two clients,
since the Boards have no interest whatsoever in Gay. They have,
in fact, consented to this representation. As was previously

di scussed, the argunent that all agencies of the state share a
common interest is untenable; their interests are quite often
conflicting or divergent.

The duty of confidentiality, another basis for the Rules, is
not threatened by Foster’s representation of the Gray plaintiffs.
Since the Boards have no relationship to DCYF, nor any interest
in the Gray case, Foster does not have any access to confidenti al
information that would be relevant in Gay resulting fromhis
| abors for the Boards. Therefore, the Court holds that Foster
may continue his representation of the plaintiffs in Gay wthout
violating Rule 1.7.

The question of whether Foster's past representation of DCYF
creates a conflict of interest under Rule 1.9 or Rule 1.11 cannot
be determned at this tinme. It will be necessary to explore the
nature and scope of Foster's past enpl oynent at DCYF, including
t he question of whether he represented DCYF in a substantially
related matter. The magistrate judge did not consider this
i ssue, therefore, it is necessary to remand the case to himto
conduct such hearings as are necessary to resolve this question.
B. Disqualification of the Attorney Ceneral in Cardin

Cardin's notion to disqualify the Attorney Ceneral's office
fromrepresenting DCYF and its officers was predicated on the

fact that the Attorney General represented Cardin in Dondero.
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The magi strate judge denied that notion and he was correct in
doing so. The Dondero case is really a suit against the State of
Rhode Island arising out of the death of a resident at the

Trai ning School. The Attorney Ceneral's defense of state
officers in that case does not affect his defense of DCYF in this
case brought by Cardin. Mreover, the magi strate judge's
suggestion that the Attorney General w thdraw fromrepresenting
Cardin in the Dondero matter is unjustified. This Court has no
jurisdiction to decide matters of representation in state court.
Thus, the Attorney General may continue to represent Cardin in

t he Dondero matter, until the Superior Court says otherw se, as
well as DCYF and its officers in the instant case. "The

di squalification of Governnment counsel is a drastic neasure and a
court should hesitate to inpose it except when necessary."”

Bul l ock v. Carver, 910 F. Supp 551, 559 (D.Utah 1995). It is

Cardin who has the option of hiring private counsel in the state
case if he chooses. In the absence of any action by himin this
regard, the Attorney Ceneral has the power and authority to
handl e the State's legal affairs in Dondero.
VI. Concl usion

For the foregoing reasons, the magi strate judge's order
di squalifying Foster in Gay under Rule 1.7 is reversed. The
matter is remanded to the magi strate judge for a determ nation of
whet her Foster should be disqualified under Rules 1.9 or 1.11.
The magi strate judge's denial of the notion to disqualify the

Attorney Ceneral's office in Cardin is affirnmed but his
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suggestion that the Attorney General
Cardin in Dondero is reversed.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
August , 1996
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